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NOTE AND COMMENT 183 

"It will be time enough to determine each case when it reaches us, and should 
some escape, it may afford the accused some consolation to reflect that also 
at the fall of the tower of Siloam those who escaped were quite as great 
sinners as the eighteen who were crushed beneath its walls." H. B. H. 



A Home Rule Charter and the Constitution. — A very essential requis- 
ite to the successful government of large cities is that they be allowed con- 
siderable latitude in adapting the general system of municipal government to 
the needs peculiar to their own conditions. That form of government suited 
to cities under, for instance, fifty thousand population would be entirely 
inadequate and unsuited to one of half a million. In order to secure to those 
larger cities the greatest amount of freedom of home rule and still keep 
within constitutional bounds many schemes have been tried. In 1901 the 
people of Colorado tried it in the following manner : A constitutional amend- 
ment, known as Article 20, was adopted providing, among other things, that 
the City of Denver and the County of Arapahoe should be from thenceforth 
consolidated into one body, to be known as the City and County of Denver 
(Sec. 1) ; that a charter convention be called to frame a charter for the gov- 
ernment of such city and county (Sec. 4) ; and that such charter should be 
amended, altered, and repealed, solely by the people of the City and County 
of Denver (Sec. 5). The amendment and charter were both duly adopted 
in the manner prescribed by law. In the charter it was provided that there 
should be elected two county judges, and, pursuant to this, an election was 
held at which one Johnson and another were elected to fill the offices of 
county judges. Both had ' entered upon the performance of their duties 
when quo warranto proceedings were instituted against Johnson, on the 
ground that the state constitution provided for one judge for every district 
unless otherwise provided by law, and that therefore the charter provision 
increasing the number to two was void. The Supreme Court of Colorado, 
STEELE and Gunther, JJ., dissenting, held that the respondent was holding 
the office of judge without lawful authority, and so gave judgment of ouster. 
People ex rel. Miller, Atty. Gen. v. Johnson (1905), — Colo. — , 86 Pac. 233. 

The opinion of Mr. Justice Maxwell, speaking for the majority of the 
court, indicates that in their opinion, the question in the case was settled by 
the same court in People v. Sours, 31 Colo. 369, 74 Pac. 167, 102 Am. St. Rep. 
34; going so far, in fact, as to say that it could be disposed of upon that 
ground alone, but apparently by way of fortifying their view, satisfactory rea- 
son for the decision was found in that the charter provision in question 
violated that provision of the Constitution of the United States (Art. 4, Sec 
4) relating to guaranteeing a republican form of government to each state. 
Since such complete reliance was put upon the decision in the Sours case, it 
is fitting that we determine just what was decided thereby. 

It seems that it was a proceeding in mandamus instituted by the treasurer 
of Arapahoe County to compel the treasurer of the City of Denver to turn 
over to him the moneys, books, etc., belonging to him as treasurer of the 
city, the action being based on the ground that upon the issuance of the gov- 
ernor's proclamation, he, the treasurer of the county, had by virtue of the 
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amendment to the constitution, known as Article 20, become the treasurer of 
the new municipality, the City and County of Denver, that article having so 
provided expressly. To the action the defendant set up the unconstitutionality 
of the amendment for the reasons that it had not been properly adopted, and 
that it violated that section of the Federal Constitution relating to the guar- 
anteeing of a republican form of government. The court decided, the opinion 
being written by the Justice STEELE who dissented in the principal case, that 
the amendment had been properly adopted, and' that it found "nothing in it 
subversive of the state government, or repugnant to the Constitution of the 
United States." In disposing of this last objection, the court arguendo states 
that if a certain interpretation, namely, that by the amendment the people of 
the City and County of Denver would be freed from the operation of the 
state constitution, thereby in effect making that municipality a distinct sov- 
ereignty in itself, which interpretation was contended for by counsel for the 
defendant, were to be adopted, the amendment would have to be held void, 
but the court did not consider this as the proper construction of the article. 
It was in these general statements that the majority of the court in the prin- 
cipal case found adequate ground to announce the question before the court 
stare decisis. It is very clear that the only propositions actually decided in 
the Sours case were that the amendment had been properly adopted and that 
it was such an one that was within the power of the people of Colorado to 
make. Since, there is no question but that the doctrine of stare decisis can be 
applied to only those questions which are actually decided by the court, it 
would seem that the court in the principal case was entirely unwarranted in 
declaring the question settled by the Sours case. 

The only way the validity of acts done pursuant to and in accordance with 
the provisions of a statute or amendment can be raised is by questioning the 
constitutionality of the statute or amendment involved. Article 20, Sec. 2, 
provided that "the officers of the City and County of Denver shall be such 
as by appointment or election may be provided for by the charter," etc., and 
acting under authority of this section the charter convention changed the 
number of county judges from one to two. Surely the terms of the section 
were broad enough to authorize such a provision of the charter. It might be 
objected that county judges were not such officers as came within the pur- 
view of section two, but no where does the court distinguish them from the 
rest of the purely county officers, while, on the other hand, the court speaks 
several times of the "county judge and other county officers." Now since 
the charter provision was authorized by the amendment, and the amendment 
had been in the Sours case declared constitutional and not repugnant to the 
Federal Constitution, it would seem that question in the principal case was 
stare decisis in favor of the respondent instead of the relator. The court, 
so far at least as it based its decision on this ground, put itself in the novel 
position of basing its conclusion upon the authority of a case which at the 
same time they were in effect overruling. It seems that the only trouble in 
the decision of the case is that the court seems to have gotten the stare 
decisis on the wrong side. 
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Was there any reason to declare the disputed charter provision invalid 
because it violated the Federal Constitution in the respect already referred 
to? "But first the question would present itself, whether the changes made 
are so radical in their nature as to render the government unrepublican," 
Cooley Const. Law, p. 215. It seems that the Supreme Court of the United 
States, though it has had occasion in a few cases to pass upon it in a general 
way, has never been called upon to determine the precise scope of Art. 4, Sec. 
4, so it is well to examine what has been the view of men contemporary to 
the formation of the Constitution and of those writing later. Hamilton, in 
answering those who thought the provision an officious interference in state 
affairs, says : "It could be no impediment to reforms of the state constitutions 
by a majority of the people in a legal and peaceable mode. This right would 
remain undiminished. The guaranty could only operate against changes to 
be effected by violence." Federalist No. 21. Madison says : "In a confeder- 
acy founded on republican principles, and composed of republican members, 
the superintending government ought clearly to possess authority to defend 
the system against aristocratical or monarchical innovations. The more 
intimate the nature of such a union may be, the greater interest have the 
members in the political institutions of each other; and the greater right to 
insist that the forms of government under which the compact was entered 
into should be substantially maintained." Federalist No. 43 (42). Curtis, in 
his work on the History of the U. S. Const., in Chap. 16, says : "It now remains 
for me to state what appears to have been the meaning of the Constitution, 
embraced in these provisions. It is apparent, then, from all the proceedings 
and discussions on this subject, that, by guaranteeing a republican form of 
government it was not intended to maintain the existing constitutions of the 
states against all changes. This would have been to exercise a control over 
the sovereignty of the people of a state inconsistent with the nature and 
purposes of the Union. The people must be left entirely free to change their 
fundamental law, at their own pleasure, subject only to the condition, that 
they continue the republican form of government. The question arises, then, 
what is this form? * * * * It may be said, therefore, with strict- 
ness, that in the American system a republican government is one based on 
the right of the people to govern themselves, but requiring that right to be 
exercised through public organs of representative character; and the organs 
constitute the government. How much or how little shall be imparted to this 
government, what restrictions shall be imposed upon it, and what the precise 
functions of its several departments shall be, with respect to the internal con- 
cerns of the state, the Constitution of the United States leaves untouched, 
except in a few particulars. It merely declares that a government having the 
essential characteristics of an American system shall be permitted to be 
established." Cooley says, "The purpose of these is to protect a Union 
founded on republican principles, and composed entirely of republican mem- 
bers, against aristocratic and monarchical innovations." Const. Lim., 7th ed., 
p. 45. In view of what these eminent writers have said, does it not seem 
rather far-fetched to declare the charter provision increasing the number of 
judges from one to two and certain other no more important changes invalid 
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on that ground? But the court says if the people of the City and County of 
Denver could free themselves from the Constitution in one respect, they can 
in all. To this it may be answered that the charter could contain only such 
matters as were permitted by Art. 20. There probably were none, and it 
was not even suggested that power was granted by the amendment to the 
charter convention to legislate upon any other subjects that would be in con- 
travention of the Constitution, so apparently the only respect in which the 
people of that municipality could free themselves from the organic law was 
with respect to officers. But these changes regarding officers were made 
pursuant to and by authority of a constitutional amendment which after 
proper adoption and by the decision in the Sours case, became as much a 
part of the constitution of Colorado as its first section, so if they were freed 
from one part of the organic law, it was by that organic law itself. The peo- 
ple of a state by virtue of their sovereignty can adopt any amendment, no 
matter what its provisions, providing it does not violate the Federal Constitu- 
tion, and is adopted in the manner prescribed by the Constitution for adding 
amendments thereto. The republican form of government clause is, under 
the circumstances, the only part of the Federal Constitution which it may 
be contended was violated. This point and the proper adoption of Art. 20 
were both ruled in the Sours case, but even were it the intention of the court 
in the principal case to overrule the former case, it is difficult to conceive, in 
view of what seems to be the scope of the republican form of government 
clause, how they reasonably could have done so. 

It seems that the court could very reasonably have come to the conclusion 
that the charter provision was a local or municipal regulation, and, therefore, 
given the decision for the respondent on that ground. "Within their proper 
sphere, the municipalities have legislative powers, and may make by-laws and 
ordinances which have the force of local law * * * * subject to 
all the restrictions which the Federal Constitution imposes on the states," 
etc. CoolEy Const. Law, p. 380. Had the legislature made such a change as 
the charter did, such an objection never would have been raised; so neither 
should there be any objection to the municipality making the same change 
if it was a local regulation. It would seem that the regulation should be 
classed as local. There were no changes in the duties, jurisdiction, qualifica- 
tions, or requirements, merely a provision that the duties be discharged by 
two instead of one and certain other minor changes in time of election, etc., 
as to conform to the peculiarities of their conditions. The number was 
increased because it was impossible for one judge to properly perform the 
duties, a condition peculiar to that district, and such as probably existed in 
no other in the state, and a measure eminently suited to enable the munici- 
pality to properly perform its duty as a governmental agency of the state. 
It is difficult to conceive a regulation that would be more entitled to be classed 
as local. 

The decision is a body blow to home rule for cities in Colorado, and is 
based upon a case that in no way supports it and an interpretation of Art. 4, 
Sec. 4 of the United States Constitution that manifestly its framers never 
intended it to receive. R. W. A. 



